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§32.8 Program
ments.

reporting require-

Grantees shall submit the following
reports to the Secretaries quarterly
within 15 days after the end of Decem-
ber, March, June, and September. In
addition, a final report is required
within 60 days from the end of each
grant period. Forms for completing the
reports will be supplied to the grantee
at time of grant award. The required
reports are:

(a) Quarterly Financial and Program
Progress Reports: (1) Financial Status.
Grantees shall submit a quarterly ac-
crual basis “Financial Status Report”
and a final report.

(2) Enrollee Characteristics and Pro-
gram Progress. Based on the payroll
data system, Administrative Service
Center (ASC) provides a quarterly sum-
mary of enrollee characteristics and
program progress to Forest Service,
Departments of the Interior, and Labor
within 15 days of the end of the quar-
ter. For States not using the ASC, the
same data is required to be submitted
to the ASC. All States shall submit the
required final report.

(b) “YACC Work Accomplishment”
(YACC Form 5): The purpose of this
form is to provide program data such
as enrollee man-years worked and
quantity of work accomplished as ex-
pressed in normal units of measure. In-
structions regarding this report will
accompany the form.

(c) The reporting requirements con-
tained herein have been approved by
the Office of Management and Budget
in accordance with the Federal Reports
Act of 1942.

§32.9 Consideration and criteria for
awarding grants.

(a) The decision by the Secretaries’
designated officials for award of YACC
grants will consider the following:

(1) Amount of grant funds appro-
priated and available.

(2) The total youth population ages
16 to 23, inclusive, in each State in re-
lation to the total for all States.

(3) The ability of State agencies to
operate at the funding level provided in
any given Federal fiscal year.

(4) The quality of each proposed
project in terms of meeting program
objectives as reflected in each applica-
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tion. After the initial grant year, ac-
tual performance of the Grantee in ad-
ministering the YACC program in prior
years will be considered.

(5) The cost to the Federal Govern-
ment of the State program in relation
to the quality and quantity of projects
proposed.

(6) The following imposed limita-
tions: (i) National average cost per en-
rollee, (ii) Percent in residential pro-
gram.

(7) The capability and past perform-
ance by Grantees in meeting their re-
sponsibilities as required by FMC 74-4
and OMB Circular A-102.

(8) Project Location Approval. Each
project location will be approved by
Forest Service and Interior through
their Regional/Area Offices.

(b) The demonstrated capability of
the Grantee to establish and imple-
ment an effective mechanism to assure
equal employment opportunity in staff
hiring by the Grantee or any sub-
grantees will be considered prior to
award. If the Grantee’s performance is
found to be so unsatisfactory or inad-
equate as to warrant denial, suspen-
sion, modification or termination, then
appropriate action will be taken in ac-
cordance with the regulations imple-
menting title VI of the Civil Rights
Act of 1964, 42 U.S.C. 2000d.

PART 33—ALLOCATION OF DUTY-
FREE WATCHES FROM THE VIR-
GIN ISLANDS, GUAM, AND
AMERICAN SAMOA [NOTE]

NoOTE: Public Law 89-805 (19 U.S.C. 1202) au-
thorizes the Secretary of the Interior and
the Secretary of Commerce to issue joint
regulations governing the allocation of duty-
free quotas for watches and watch move-
ments assembled in the Virgin Islands,
Guam, and American Samoa. For the text of
these joint regulations, see 15 CFR part 303,
published at 42 FR 62907, Dec. 14, 1977, and re-
vised at 49 FR 17740, Apr. 25, 1984.

PART  34—REQUIREMENTS FOR
EQUAL OPPORTUNITY DURING
CONSTRUCTION AND  OPER-
ATION OF THE ALASKA NATURAL
GAS TRANSPORTATION SYSTEM

Sec.
34.1 Statement of purpose.

485



§34.1

34.2
34.3
34.4
34.5
34.6
34.7

Applicability.

Definitions.

Discrimination prohibited.
Assurances.

Equal opportunity clause.
Incorporation by operation of law.
34.8 Affirmative action plans.

34.9 Compliance reporting.

34.10 Compliance reviews.

34.11 Enforcement sanctions.

AUTHORITY: Sec. 17, Pub. L.

U.S.C. 719 (1976).

SOURCE: 45 FR 31104, May 12, 1980, unless
otherwise noted.

94-586, 15

§34.1 Statement of purpose.

The purpose of these regulations is to
implement both section 17 of the
ANGTA and Condition 11 of the Presi-
dent’s Decision.

§34.2 Applicability.

These regulations apply to all activi-
ties including, but not limited to, con-
tracting for goods and services, em-
ployment, and any other benefits that
flow from activities conducted under
permits, rights-of-way, public land or-
ders, and other Federal authorizations
granted or issued pursuant to ANGTA,
by recipients of those authorizations,
their agents, contractors, and sub-
contractors, including labor unions or
other persons.

§34.3 Definitions.

(@) As used in this part, the term,
ANGTA means the Alaska Natural Gas
Transportation Act of 1976, Public Law
94-586, 15 U.S.C. 719.

(b) ANGTS means the Alaska Natural
Gas Transportation System as des-
ignated and described in the Presi-
dent’s Decision and Report to Congress
on the Alaska Natural Gas Transpor-
tation System, September 1977, pursuant
to section 7(a) of ANGTA, S.J. Res. 82,
91 Stat. 1268 (1977).

(c) The term affirmative action plan
means a statement of those actions ap-
propriate to overcome the effects of
past or present practices, policies, or
other barriers to equal opportunity in
employment, procurement, and the
provision of services, financial aid or
other benefits, and includes goals for
achieving equal opportunity and a de-
scription of specific result-oriented
procedures to which the recipient, con-
tractor or subcontractor commits itself
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to apply a good faith effort in order to
achieve the goals.

(d) The term applicant means a per-
son who has applied for and is seeking
Federal authorization under ANGTA to
construct and operate the ANGTS, but
has not received or been denied the au-
thorization sought.

(e) The term contract means any
agreement or arrangement (in which
the parties do not stand in the rela-
tionship of employer and employee) be-
tween a recipient or an applicant and
any person for the furnishing of sup-
plies or services to a recipient or appli-
cant, or for the use of real or personal
property including lease arrangements
by a recipient or applicant. The term
contract also includes any agreement
or arrangement, whether oral or writ-
ten, express or implied, between two
persons and which is related in any
way to the activities conducted under
any certificate, permit, right-of-way,
lease or other Federal authorization
granted or issued pursuant to ANGTA,
or in any way connected with ANGTS.

(f) The term contractor means a per-
son who is a party to a contract with a
recipient or an applicant.

(g) The term discrimination means an
action or a failure to act which has the
effect or would tend to have the effect
of excluding a person from participa-
tion, denying a person benefits, sub-
jecting a person to unequal treatment,
or harassing a person because of and on
the basis of race, creed, color, national
origin or sex.

(h) The term Federal Inspector means
the official appointed by the President
pursuant to section 7(a)(5) of ANGTA
to coordinate governmental actions
with respect to ANGTS, including the
monitoring and enforcement of the
terms and conditions attached to gov-
ernment authorizations issued under
ANGTA. The term also includes au-
thorized representatives of the Federal
Inspector.

(i) The term female business enterprise
(FBE) means a sole proprietorship,
partnership, unincorporated associa-
tion, joint venture or corporation that
is owned and controlled by women. To
qualify as an enterprise owned and con-
trolled by women, 51% of the beneficial
ownership interests and 51% of the vot-
ing interests must be held and actually
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voted by women. Further, the enter-
prise must in fact be controlled and
managed by women.

() The terms minority and minority
groups include:

(1) Black, all persons having origins
in any of the Black African racial
groups not of Hispanic origin;

(2) Hispanic, all persons of Mexican,
Puerto Rican, Cuban, Central or South
American or other Spanish culture or
origin regardless of race;

(3) Asian and Pacific Islander, all per-
sons having origins in any of the Far
East, Southeast Asia, the Indian Sub-
continent, or the Pacific Islands in-
cluding persons having origin, for ex-
ample, in China, India, Japan, Korea,
the Philippine Islands, Samoa; and

(4) American Indian or Alaskan Na-
tive, all persons having origins in any
of the original people of North America
and maintaining identifiable tribal af-
filiations through membership and par-
ticipation or community identifica-
tion.

(k) The term minority business enter-
prise (MBE) means a sole proprietor-
ship, partnership, unincorporated asso-
ciation, joint venture or corporation
that is owned and controlled by mi-
norities. To qualify as an enterprise
owned and controlled by minorities,
51% of the beneficial ownership inter-
est and 51% of the voting interests
must be held and actually voted by mi-
nority people. Further, the enterprise
must in fact be controlled and managed
by minority people.

() The term person includes recipi-
ents, contractors, subcontractors, gov-
ernmental agencies, corporations, asso-
ciations, firms, partnerships, joint
stock companies, labor unions, employ-
ment agencies, and individuals.

(m) The term President’s Decision
means the President’s Decison and Re-
port to Congress on the Alaska Natural
Gas Transportation System, September
1977, pursuant to section 7(a) of
ANGTA, approved and adopted S.J.
Res. 82, 91 Stat. 1268 (1977).

(n) The term procurement means the
acquisition (and directly related mat-
ters) of personal property and nonper-
sonal services (including construction)
by such means as purchasing, renting,
leasing, (including real property) con-
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tracting, or bartering, but not by con-
demnation or donation.

(0) The term procurement practice
means any course of conduct or activ-
ity taken to effect procurement.

(p) The term recipient means any cor-
poration association, joint stock com-
pany, partnership, firm, agency or indi-
vidual who receives a certificate, per-
mit, right-of-way, lease, or other Fed-
eral authorization granted or issued
under ANGTA to construct and operate
the ANGTS, whether directly or
through another recipient including
any successor, assignee or transferee
thereof.

(q) The term subcontract means any
agreement or arrangement between a
contractor and any person, regardless
of tier, (in which the parties do not
stand in the relationship of employer
and employee) in any way related to
the performance of any one or more
contracts as defined above.

(r) The term vendor means a person
who sells or provides goods or services
for the construction and operation of
ANGTS. A vendor may be a contractor
or subcontractor.

§34.4 Discrimination prohibited.

(a) General. No person shall, on the
grounds of race, creed, color, national
origin, or sex, be discriminated against
or excluded from receiving any benefit
from or participating in any activity
conducted under any certificates, per-
mits, rights-of-way, leases, and other
Federal authorizations to which this
part applies.

(b) Specific actions in which discrimina-
tion is prohibited. No person shall di-
rectly or through contractural or other
arrangements, discriminate in any ac-
tivity to which this part applies, in-
cluding the following:

(1)(i) Employment policies and prac-
tices of employers, including adver-
tising, hiring or firing, up-grading, pro-
motion, or demotion, transfer, layoff,
or termination, rates of pay, and other
forms of compensation or benefits, or
other terms and conditions of employ-
ment;

(if) Employment policies and prac-
tices of labor unions, including, accept-
ance of applications for membership,
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enrolling or expelling members, classi-
fication of members, referrals for em-
ployment, training and apprenticeship
programs, and the provision of other
benefits of membership;

(iii) Employment policies and prac-
tices of employment agencies including
acceptance of applications for employ-
ment services, referrals for employ-
ment, classification of individuals for
employment, and the provision of other
benefits and services.

(2) Procurement practices, including
manner of procurement, qualification
for contracting or placement on pro-
curement source lists, the composition
of sources solicited, the use of pre-bid
conferences, solicitation for proposals
or bids, the designation of quantities,
delivery schedules or other specifica-
tions, selection procedures, or perform-
ance standards.

(3) The provision of services, finan-
cial aid and other benefits provided in
whole or in part, under any Federal au-
thorization to which this part applies,
more specifically including actions
that result in the:

(i) Denial to an individual or estab-
lishment of any service, financial aid,
or other benefits;

(ii) Provision of any service, finan-
cial aid, or other benefit to an indi-
vidual, or establishment which is dif-
ferent, or is provided in a different
manner, from that provided to others;

(iii) Subjection of an individual to
segregation or separate treatment in
any matter related to the receipt of
any service, financial aid, or other ben-
efits;

(iv) Restriction of an individual in
any way in the enjoyment of any ad-
vantage or privilege enjoyed by others
receiving any service, financial aid, or
other benefit;

(v) Treatment of an individual that is
different from others in the determina-
tion of any admission, enrollment, eli-
gibility, membership requirements or
other conditions which individuals
must meet in order to be provided any
service, financial aid, or other benefit;

(vi) Denial to an individual of an op-
portunity to participate in any activ-
ity that is different from that afforded
others;

(vii) Denial to an individual of the
opportunity to participate as a member
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of any planning or advisory body that
participates in the provision of any
service, financial aid, or other benefit;

(viii) Use of criteria or methods of
administration which have the effect of
subjecting individuals or establish-
ments to discrimination in the deter-
mination of the types of services, fi-
nancial aid, or other benefits, or the fa-
cilities that will be provided; or the
class of individuals or establishments
to which, or the situation in which,
such services, financial aids, other ben-
efits, or facilities will be provided; or
the class of individuals or establish-
ments to be provided an opportunity to
participate in any activity; and

(ix) Selection of a site or location for
facilities for the provision of services,
financial aid, or other benefits, with
the purpose or effect of substantially
impairing the objectives of section 17,
the President’s Decision, and imple-
menting rules, regulations, and orders.

(c) Scope of prohibited discrimination.
(1) The enumeration of specific forms
of prohibited discrimination in para-
graph (b) of this section does not limit
the general prohibition in paragraph
(b) of this section.

(2) Action taken in compliance with
an affirmative action plan developed
pursuant to these regulations shall not
be deemed a violation of this section.

§34.5 Assurances.

Every application for a certificate,
permit, right-of-way, lease, public land
order, or other Federal authorization
to which this part applies, filed after
the effective date of these regulations,
and every contract covered hereunder
to provide goods, services, or facilities
in the amount of $10,000 or more to a
recipient, contractor, or subcontractor
to which this Part applies, must con-
tain an assurance that the recipient,
contractor, or subcontractor does not
and will not maintain any segregated
facilities, and that all requirements
imposed by or pursuant to section 17,
Condition 11 of the President’s Decision
and implementing rules, regulations,
and orders shall be met, and that it
will require a similar assurance in
every subcontract of $10,000 or more.
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§34.6 Equal opportunity clause.

Each certificate, permit, right-of-
way, lease, or other Federal authoriza-
tion to which this part applies, shall
include the following Equal Oppor-
tunity Clause:

(a) The recipient, contractor, or sub-
contractor hereby agrees that it will
not discriminate directly or indirectly
against any individual or establish-
ment in offering or providing procure-
ments, employment, services, financial
aid, other benefits, or other activities
to which these regulations apply. The
recipient, contractor, or subcontractor
will take affirmative action to utilize
business enterprises owned and con-
trolled by minorities and/or women in
its procurement practices; to assure
that applicants for employment are
employed, and that employees are
treated during employment, without
discrimination on the basis of race,
creed, color, national origin, or sex;
and to assure that individuals and es-
tablishments are offered and provided
services, financial aid, and other bene-
fits without discrimination on the
basis of race, creed, color, national ori-
gin, or sex. The recipient, contractor,
or subcontractor agrees to post in con-
spicuous places available to contrac-

tors, subcontractors, employees, and
other interested individuals, notices
which set forth these equal oppor-

tunity terms; and to notify interested
individuals, such as bidders, contrac-
tors, purchasers, and labor unions or
representatives of workers with whom
it has collective bargaining agree-
ments, of its obligations under section
17, Condition 11 of the President’s Deci-
sion, and the implementing rules, regu-
lations, and orders thereunder;

(b) The recipient, contractor, or sub-
contractor will comply with all rules,
regulations, and orders which imple-
ment section 17 and Condition 11 of the
President’s Decision;

(c) The recipient, contractor, or sub-
contractor will furnish all information
and reports required by or pursuant to
rules, regulations, and orders imple-
menting section 17 and Condition 11 of
the President’s Decision, and will per-
mit access to its facilities, books,
records, and accounts by the Federal
Inspector for purposes of ascertaining
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compliance with such rules,
tions, and orders;

(d) In the event of a recipient’s, con-
tractor’s, or subcontractor’s non-
compliance with these equal oppor-
tunity terms, compliance may be ef-
fected through procedures authorized
by ANGTA and set forth in imple-
menting rules, regulations, and orders,
or by any other means authorized by
law;

(e) The recipient, contractor, or sub-
contractor will include the provisions
of paragraphs (a) to (e) of this section
in all agreements to assign authoriza-
tions, all contracts over $10,000, and all
contracts of indefinite quantity, unless
there is reason to believe that the
amount to be ordered in any year
under the contract will not exceed
$10,000. The recipient, contractor, or
subcontractor will take such action
with respect to any contract or pur-
chase order that the Federal Inspector
may direct as a means of enforcing
such provisions, including sanctions for
noncompliance: Provided, however, That
in the event the recipient, contractor,
or subcontractor becomes involved in
or is threatened with litigation with a
subcontractor or vendor, the con-
tractor may request the United States
to enter into such litigation to protect
the interests of the United States.

(f) Any project labor agreement
which may be entered into between the
applicants and any union must be con-
sistent with the provisions of these
regulations and must contain an Equal
Opportunity Clause.

regula-

§34.7 Incorporation by operation of
law.

(a) The Equal Opportunity Clause
shall be deemed incorporated into
every Federal authorization, agree-
ment to assign an authorization, con-
tract and subcontract where §34.6(e) of
these regulations requires the inclu-
sion of such a clause whether or not
the clause is physically incorporated in
such Federal authorization, agreement
to assign authorization, contract or
subcontract, and whether or not the
agreement or contract is written.

(b) The affirmative action plans pre-
pared pursuant to this part shall be
deemed incorporated into the Federal
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authorizations, contracts, and sub-
contracts to which these regulations

apply.
§34.8 Affirmative action plans.

(a)(1) Within one hundred and twenty
(120) days after the effective date of
this part, applicants or recipients shall
have an acceptable affirmative action
plan which has been approved by the
Federal Inspector pursuant to para-
graph (d) of this section and which con-
forms to the requirements of paragraph
(c) of this section. The affirmative ac-
tion plan must set forth overall goals
and timetables for the employment of
minorities and women and the utiliza-
tion of MBE’s and FBE’s in the con-
struction and operation of the appli-
cant’s or recipient’s segment of the
Alaska Natural Gas Transportation
System. The approved goals and time-
tables shall be published in accordance
with paragraph (d)(4) of this section
and included in contract bid specifica-
tions in accordance with paragraph
(b)(2) of this section.

(2) Each contractor and subcon-
tractor with fifty (50) or more employ-
ees and with a contract of $1,000,000 or
more that is in effect on the effective
date of this part shall, within one hun-
dred and fifty (150) days after the effec-
tive date of this part, submit an affirm-
ative action plan to the Federal Inspec-
tor for approval pursuant to paragraph
(d) of this section. All contractors and
subcontractors, with fifty (50) or more
employees, which are awarded con-
tracts for $1,000,000 or more after the
effective date of this part shall submit
an affirmative action plan to the Fed-
eral Inspector pursuant to paragraph
(d) of this section at the time the con-
tract is awarded or 150 days after the
effective date of this part, whichever is
later.

(b)(1) In addition, recipients and each
of their contractors and subcontractors
shall require, as one of the specifica-
tions for all bids for contracts in the
amount of $50,000 or more, that all bid-
ders which have, or would have if
awarded the contract, a workforce of 50
or more employees, must develop a
written affirmative action plan con-
sistent with paragraphs (c) (1) and (2)
of this section prior to bidding, unless
an exemption under paragraph (d)(5) of
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this section has been obtained by the
bidder. Such a plan must apply to each
of the bidder’s facilities which are as-
sociated with any activities conducted
pursuant to Federal authorizations to
which this part applies. A summary of
such plan should be included with the
bid submitted to the contractor or sub-
contractor. The ability of the bidder to
comply with these regulations shall be
a factor considered in evaluating the
bid. The plan must be included in the
contract which is executed between the
contractor or subcontractor and the
bidder subject to whatever revision
may be required by the Federal Inspec-
tor.

(2) The requirements of paragraph
(b)(1) of this section also apply to any
bidder which has previously been
awarded a contract or contracts where
the total amount of such contract or
contracts taken together with the
amount of the contract upon which the
bid is to be made total $50,000 or more
and the bidder has a workforce of 50 or
more employees.

(3) AIl bidders for contracts of
$150,000 or more must develop a written
affirmative action plan under para-
graph (c)(3) of this section regarding
procurement and contracting practices.
All such plans developed under para-
graph (c)(3) of this section must be sub-
mitted to the Federal Inspector for ap-
proval at the time the contract is
awarded.

(c) An acceptable affirmative action
plan must include an analysis of all
areas of operation of the recipient, con-
tractor, or subcontractor in which it
could be deficient in offering services,
opportunities, or benefits to minority
groups and women, all areas of employ-
ment in which it could be deficient in
the utilization of minority groups and
women, and all areas of procurement in
which it could be deficient in the utili-
zation of MBE’s and FBE’s; and, fur-
ther, the plan must include specific
goals and specific timetables to which
the recipient, contractor, or subcon-
tractor will direct its best efforts and
undertake specific action to correct all
deficiencies, and to materially increase
the participation of minorities and
women in all aspects of its operation.
Such plans shall be updated annually.
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In addition, the affirmative action plan
shall include the following:

(1) Services, financial aid, and other
benefits. The recipient, contractor, or
subcontractor is required to specifi-
cally address and analyze all areas of
its operation in which services, finan-
cial aid, and other benefits are offered
or provided at each of its facilities to
which this part applies. The analysis
should include:

(i) An identification of services, fi-
nancial aid, and other benefits that the
recipient, contractor or subcontractor
provides or may provide;

(ii) A description of the population
eligible to be served or to participate,
by race, color, national origin, and sex;

(iii) An identification of specific ac-
tions that will be taken to assure that
no discrimination occurs in providing
services, financial aid, and other bene-
fits;

(iv) If relevant, the location of all ex-
isting or proposed facilities connected
with the services, financial aid, or
other benefits, as well as related infor-
mation adequate for determining
whether the location has or could have
the effect of denying access to any in-
dividual on the basis of prohibited dis-
crimination;

(v) Where relocation of facilities is
involved, the steps that will be taken
to guard against adverse socio-
economic effects on individuals on the
basis of race, color, creed, national ori-
gin, or sex;

(vi) Information on all areas of the
recipient’s, contractor’s, or sub-
contractor’s operations that require
change to assure that specific actions
prohibited in paragraph (b)(3) of this
section do not occur in the provision of
any of its services, financial aid, or
benefits;

(vii) A monitoring system to assure
that no discrimination occurs.

(2) Employment practices. (i) The af-
firmative action plan shall address all
aspects of employment in construction
and non-construction operations and
shall contain the analysis and commit-
ments which are required in regula-
tions promulgated by the Department
of Labor pursuant to Executive Order
11246, specifically, those at 41 CFR 60-
4.3(@)(7), (13), and (14) for the employ-
ment of construction employees, and
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those at 41 CFR 60-2.21, 60-2.22, 60-2.24,
60-2.26 for the employment of non-con-
struction employees.

(ii)(A) The affirmative action plan of
the applicants or recipients shall con-
tain goals and timetables applicable to
each segment of the ANGTS, employ-
ing the method of analysis set forth at
41 CFR 60-2.11(b). In developing goals
the standards set out at 41 CFR 60-
2.12(a)—(j) should be followed as well as
the specific guidelines set forth below:

(1) Current national statistics, such
as those available from the U.S. Bu-
reau of the Census, should be used to
determine the available minority and
female workforce populations unless it
can be shown that a particular part of
the project can be reasonably expected
to draw labor only from a small area. If
such a showing is made then statistics
from such smaller area shall be em-
ployed in setting goals for that part of
the project.

(2) Goals should be set separately for
each minority group, as set out in
paragraph (j) of this section, and for
women, by each job group.

(3) Goals should be set in proportion
to the group’s general availability in
the population taking into consider-
ation

(i) The number of group members
currently available in that job group,

(ii) The reason members of the group
are not available in that job group in
proportion to their existence in the
general population, and

(iii) The degree to which the provi-
sion of training could be expected to
increase the availability of the group’s
members in the particular job group
within the time available.

(B) The affirmative action plan of
each contractor and subcontractor
shall contain goals and timetables
based upon the overall goals and time-
tables set by the applicant or recipient
for the segment of the ANGTS upon
which the contractor or subcontractor
will work.

(iii) It shall not be a violation of this
part for a recipient, contractor or sub-
contractor to extend a preference in
employment consistent with 41 CFR 60-
2.12(j). For the purpose of this section
the term “reservation” in Alaska shall
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be the same as in 25 CFR 80.1, 91.1, and
93.1.1

(3) Procurement and contracting prac-
tices. (i) Applicants or recipients and
each of their contractors and sub-
contractors with contracts of $150,000
or more shall develop for the Federal
Inspector’s approval an affirmative ac-
tion plan that identifies specific ac-
tions which the applicant or recipient,
contractor or subcontractor, will take
to afford MBE’s and FBE’s the max-
imum practicable opportunity to par-
ticipate in the construction and oper-
ation of ANGTS.

(i) The affirmative action plan of the
applicant or recipient shall contain
specific dollar goals set separately for
MBE’s and FBE’s, and timetables for
achieving these goals. The applicant’s
or recipient’s goals and timetables
shall be applicable to all procurement
and contracting on its respective seg-
ment of the ANGTS. In setting goals
the following factors should be consid-
ered:

(A) The availability and capability of
existing MBE’s and FBE’s in each pro-
curement and contracting area;

(B) The anticipated levels of procure-
ment and contracting activities;

(C) The extent to which procurement
and contracting procedures can be
amended to utilize contract breakouts
and other methods, as described in
paragraph (c)(3)(iii)(D)(2) of this sec-
tion, to increase opportunities for
MBE’s and FBE'’s;

(D) The extent to which new firms
can be organized and the capability of
existing firms expanded either through
the efforts of the applicant or recipient
and its contractors and subcontractors
or through the efforts of government or
other organizations and institutions.

(iii) Affirmative action plans devel-
oped and submitted pursuant to para-
graph (c)(3)(i) of this section shall con-
tain the following elements:

(A) An in-depth analysis of all areas
of procurement and contracting proce-
dures to determine if these procedures
offer maximum opportunity for the uti-
lization of MBE’s and FBE’s. All defi-
ciencies must be identified along with

1EDITORIAL NOTE: In the March 30, 1982,
FEDERAL REGISTER, these sections were re-
designated as 25 CFR 286.1, 101.1, and 103.1,
respectively.
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steps that will be taken to correct
them.

(B) A description of all contracting
opportunities to be offered in the suc-
ceeding year, or for such longer period
of time for which projections are avail-
able. The plan shall identify the types
of services and supplies for which con-
tracts are to be let, with as much spec-
ificity as possible, indicating the an-
ticipated dollar amounts of such con-
tracts.

(C) Specific dollar goals for MBE’s
and FBE’s and timetables for achieving
such goals based upon the overall goals
and timetables set by the applicant or
recipient for the segment of ANGTS
upon which the contractor or subcon-
tractor will work.

(D) A description of all actions that
will be taken to provide the maximum
practicable opportunity for MBE’s and
FBE’s to participate in the construc-
tion and operation of the ANGTS in-
cluding the following:

(1) The appointment of a liaison offi-
cer who will administer the MBE and
FBE program, the identification of
that officer, and a description of the of-
ficer’s duties and authority;

(2) Identification of steps that will be
taken to insure timely and full consid-
eration of MBE’s and FBE’s in all pro-
curement and contracting decisions,
and the identification of how those pro-
cedures will be implemented. This shall
include procedures relevant to (i) the
arrangement of solicitations, (ii) time
for preparation of bids, (iii) quantity
requirements, (iv) determination of
specifications, (v) determination of de-
livery schedules, (vi) the determination
of the manner of contracting, and (vii)
breaking out contracts into smaller
subcontracts;

(3) An identification of contracting
arrangements that will be adopted to
increase the use of MBE’s and FBE'’s,
including analysis of the circumstances
in which and the extent to which the
following types of contracting prac-
tices can be used: (i) Noncompetitive
contracting, (ii) contracting based upon
competition between a limited number
of enterprises, and (iii) negotiated con-
tracts;

(4) Specific procedures for identifying
capable MBE’s and FBE’s and for the
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dissemination of information on busi-
ness opportunities and procurement
practices to minority and women’s
business organizations and associa-
tions, in sufficient detail, and affording
sufficient time, to offer full opportuni-
ties for participation by MBE’s and
FBE’s;

(5) An identification of financial as-
sistance, such as investment in Minor-
ity Enterprise Small Business Invest-
ment Companies (MESBIC) and direct
investment in MBE’s and FBE’s, that
the recipient, contractor, or subcon-
tractor determines to be feasible and
financially appropriate to offer MBE’s
and FBE'’s;

(6) The identification and elimi-
nation of non-essential technical re-
quirements and procedures, including
non-essential bonding and insurance
requirements;

(7) Holding regularly scheduled meet-
ings with procurement and contracting
officials of the recipient, contractor, or
subcontractor to explain MBE and FBE
policies and procedures;

(8) Identification of specific proce-
dures for certifying and verifying own-
ership and control of companies identi-
fied as MBE’s and FBE’s. The plan
shall include the requirements that
firms submit affidavits as to their sta-
tus as MBE’s and FBE’s as defined in
§34.3.

(E) As an integral part of the affirm-
ative action plan, develop and main-
tain separate source listings of MBE’s
and FBE’s. Such lists or files should
contain whenever possible the fol-
lowing information on each company:

(1) A description of each business, in-
cluding the type of organization,

(2) The product or service offered,

(3) Information on ownership and
control,

(4) AIll relevant data and affidavits
which establish that the enterprise is
in fact owned, controlled, and managed
by minorities and/or women.

(4) Complaint system for affirmative ac-
tion plans. (i) The affirmative action
plan must include a grievance mecha-
nism for resolving disputes arising
from the implementation of the plan.

(ii) A copy of all complaints, related
records, and specific resolutions must
be maintained.

§34.8

(5) Data to support affirmative action
plans and access to plans. (i) Data sup-
porting the analyses and plans required
by these regulations shall be compiled
and maintained as part of the affirma-
tive action plan.

(ii) Copies of the affirmative action
plan and supporting data shall be made
available to the Federal Inspector upon
his request as may be appropriate for
the fulfillment of the Inspector’s re-
sponsibilities under these regulations.

(d) Review of affirmative action plan.
(1) Applicants and their contractors
and subcontractors which are required
by paragraphs (a) and (b) of this sec-
tion to submit affirmative action plans
to the Federal Inspector for approval
shall provide the Federal Inspector
with the following information at the
time the affirmative action plan is sub-
mitted:

(i) A brief description of pending ap-
plications to any Federal agency for
Federal financial assistance or the
award of a government contract, as
well as any Federal assistance being re-
ceived, or any government contracts or
subcontracts being performed;

(if) Whether the applicant, con-
tractor, or subcontractor has been the
subject of a compliance review con-
ducted by the Department of Labor
pursuant to 41 CFR part 60-1 within the
preceding twelve months;

(iii) Whether any Federal, State or
local government agency has found the
applicant, contractor, or subcontractor
in non-compliance or has found reason-
able cause to believe the applicant,
contractor, or subcontractor is in vio-
lation of, or in non-conpliance with,
any civil rights requirements;

(iv) A description of the methods by
which the applicant, contractor, or
subcontractor will insure that its con-
tractors and subcontractors comply
with the provisions of the affirmative
action plans during the term of the
contracts;

(2) The Federal Inspector shall con-
sider conducting an on-site review be-
fore the award of any Federal author-
izations, agreements to assign Federal
authorizations, contracts or sub-
contracts under which substantial em-
ployment or procurement opportuni-
ties will be offered;
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(3) The Federal Inspector will deter-
mine whether the affirmative action
plans are adequate. If deficiencies are
found to exist in a plan, the recipient,
contractor, or subcontractor shall cor-
rect the deficiencies in consultation
with the Federal Inspector. If defi-
ciencies are not corrected to the satis-
faction of the Federal Inspector, the
Inspector may enforce compliance with
this section through measures author-
ized by ANGTA or any other provision
of law.

(4) Upon approval of the affirmative
action plan—including the goals and
timetables—of the applicants or recipi-
ents, the Federal Inspector shall pub-
licize the goals and timetables which
are approved for each segment. Notice
should be sent to all parties who sub-
mitted comments to the Department of
the Interior in response to the Notice
of Proposed Rulemaking issued about
these regulations on October 12, 1979 (44
FR 59096).

(5) The Federal Inspector may, upon
request, grant exemptions from the re-
quirements of paragraph (b) of this sec-
tion to any bidder which can dem-
onstrate that no significant employ-
ment opportunities will result from an
award of a contract to the bidder.

§34.9 Compliance reporting.

(a) Records, reports, and access to
books. Each recipient, contractor, or
subcontractor to which these regula-
tions apply shall submit to the Federal
Inspector reports in the form and man-
ner that the Federal Inspector deter-
mines to be necessary to insure compli-
ance with the rules, regulations, and
orders implementing section 17 and
Condition 11 of the President’s Deci-
sion.

(b) Access to sources of information.
Each person to whom this part applies
shall permit access by the Federal In-
spector during normal business hours
to books, records, accounts, and other
sources of information, and to facili-
ties, as the Federal Inspector deter-
mines to be necessary to insure compli-
ance with the rules, regulations, and
orders implementing section 17 and the
President’s Decision.

(c) Failure to submit reports. Failure to
file timely, complete, and accurate re-
ports, or failure to permit access to
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sources of information as required con-
stitutes non-compliance with the Equal
Opportunity Clause and with these reg-
ulations and, therefore, constitutes
grounds for action by the Federal In-
spector, recipient, contractor, or sub-
contractor to enforce compliance or
levy sanctions as authorized by
ANGTA, by the implementing rules,
regulations, and orders thereunder, by
contractual agreement, or by any other
means authorized by law.

(d) Information for beneficiaries and
participants. Each recipient or other en-
tity required to develop an affirmative
action plan pursuant to these regula-
tions shall make the plan available for
inspection by employees, participants,
beneficiaries, local, State, and Federal
government officials, and members of
the public upon request. A copy of the
plan shall be maintained at each place
of employment, and a notice posted at
each such place to advise employees
and members of the public that the
plan is available for inspection upon
request.

§34.10 Compliance reviews.

(a) Periodic compliance procedures. (1)
The Federal Inspector will review the
practices of recipients, contractors, or
subcontractors, which offer significant
opportunities for employment or pro-
curement, to determine whether such
recipient, contractor, or subcontractor
are complying with its affirmative ac-
tion plans and the rules, regulations,
and orders implementing section 17 and
Condition 11 of the President’s Deci-
sion. The review will consist of a com-
prehensive analysis of all aspects of the
recipient’s, contractor’s, or sub-
contractor’s operations and practices
and the conditions resulting therefrom.
The review will include an on-site visit
if the Federal Inspector determines
that such a review is necessary.

(2) The Federal Inspector will contin-
ually monitor and verify the status of
MBE’s and FBE’s through procedures
as the Inspector may determine appro-
priate.

(b) Complaints. (1) Complaints alleg-
ing discrimination or non-compliance
with affirmative action plans shall be
filed with the Federal Inspector.

(2) A complaint must be filed within
180 days from the date of the alleged
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discrimination, unless the time for fil-
ing is extended by the Federal Inspec-
tor for good cause shown.

(3) The complaint should include the
name, address, and telephone number
of the complainant; the name and ad-
dress of the person alleged to have dis-
criminated; a description of the alleged
discriminatory acts; and any other per-
tinent information which will assist
the investigation and resolution of the
complaint. The complaint should be
signed by the complainant or his or her
authorized representative.

(4) The filing of a complaint with the
Federal Inspector shall not constitute
the filing of a complaint pursuant to
title VII of the Civil Rights Act of 1964
with the Equal Opportunity Commis-
sion unless, by agreement between the
two agencies, the Federal Inspector
and the Equal Employment Oppor-
tunity Commission so provide.

(c) Investigations. The Federal Inspec-
tor will make a prompt investigation
whenever information indicates that a
person may have failed to comply with
section 17 or Condition 11 of the Presi-
dent’s Decision or the implementing
rules, regulations, or orders there-
under. The investigation should in-
clude, where appropriate, a review of
the pertinent practices and policies of
the person under investigation, the cir-
cumstances under which the possible
noncompliance occurred, and other fac-
tors relevant to determine whether the
person has failed to comply with sec-
tion 17, Condition 11 of the President’s
Decision, or the implementing rules,
regulations, and orders thereunder.

(d) Resolution of complaints and inves-
tigations. (1) In exercising the broad au-
thority to enforce these regulations,
the Federal Inspector shall, within 90
days of the effective date of these regu-
lations, establish the procedures to be
followed in enforcing these regulations.
These regulations shall thereafter be
amended to incorporate these proce-
dures. The procedures shall, to the ex-
tent consistent with ANGTA, be simi-
lar to those proposed to be adopted by
the Department of Energy to resolve
complaints of violations of title VI of
the Civil Rights Act of 1964. See regula-
tions proposed to be codified at 10 CFR
1040.104, (Nov. 16, 1978). At a minimum
the procedures must incorporate the

§34.10

following paragraphs (d) (2) through (5)
of this section.

(2) The Federal Inspector will ini-
tiate action upon all complaints within
35 days of the date the complaint is
filed with the Federal Inspector.

(3) If an investigation pursuant to
paragraphs (a) through (c) of this sec-
tion indicates probable non-compliance
with section 17, Condition 11 of the
President’s Decision, or the imple-
menting rules, regulations, or orders
thereunder, the Federal Inspector will
attempt to resolve the matter by infor-
mal methods of conference, concilia-
tion, and persuasion.

(4) Resolution shall be effected
through a written agreement between
the Federal Inspector, the complain-
ant, if any, and the person who has
failed to comply. The agreement shall
contain commitments to promptly
eliminate all discriminatory condi-
tions, shall identify the precise reme-
dial actions to be taken and dates for
completion of remedial actions, and
shall include a provision that breath of
the agreement may result in further
enforcement actions by the Federal In-
spector. The Federal Inspector will
then certify compliance, on condition
that the commitments are kept. Such
certification will not preclude a subse-
quent determination by the Federal In-
spector that the full facts were not
known at the time agreement was exe-
cuted, or the commitments undertaken
are not sufficient to correct defi-
ciencies.

(5) If the Federal Inspector’s inves-
tigation does not warrant enforcement
action, the Federal Inspector shall so
inform the complainant, if any, and the
person who was investigated. The com-
plainant shall also be notified of any
action taken including the achieve-
ment of voluntary compliance.

(6) Between the period of these effec-
tive dates of these regulations and the
effective date of the enforcement pro-
cedures established by the Federal In-
spector, pursuant to paragraph (d)(1) of
this section, the Federal Inspector
shall at a minimum adhere to para-
graphs (d)(2) through (5) of this section.

(e) Acts of intimidation or retaliation
prohibited. No person shall intimidate,
threaten, coerce, harass, or retaliate
against any individual for the purpose
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of interfering with any right or privi-
lege secured by section 17, Condition 11
the President’s Decision, and imple-
menting rules, regulations, orders, be-
cause such individual has opposed a
practice prohibited by section 17 or by
this part, made a complaint, testified,
assisted in, benefited from, or partici-
pated in any manner in an investiga-
tion, compliance review, proceeding or
hearing, conducted pursuant to these
regulations. The identity of complain-
ants may be kept confidential except
to the extent necessary to carry out
the purpose of this part, including in-
vestigatory actions, hearings, or judi-
cial proceedings.

§34.11 Enforcement sanctions.

The provisions of section 17, the
President’s Decision, and implementing
rules, regulations, and orders, as appro-
priate, will be enforced through:

(@) The issuance of a compliance
order by the Federal Inspector pursu-
ant to section 11 of ANGTA; or

(b) The commencement of a civil ac-
tion for appropriate relief, including a
permanent or temporary injunction, or
a civil penalty not to exceed $25,000 per
day; or

(c) By any other means authorized by
law.

PART 35—ADMINISTRATIVE REM-
EDIES FOR FRAUDULENT CLAIMS
AND STATEMENTS

Sec.

35.1 Basis and purpose.

35.2 Definitions.

35.3 Basis for civil
ments.

penalties and assess-

35.4 Investigation.

35.5 Review by reviewing official.

35.6 Prerequisites for issuing a complaint.
35.7 Complaint.

35.8 Service of complaint.

35.9 Answer.

35.10 Default upon failure to file an answer.

35.11 Referral of complaint and answer to
the ALJ.

35.12 Notice of hearing.

35.13 Parties to the hearing.

35.14 Separation of functions.

35.15 EXx parte contacts.

35.16 Disqualification of reviewing official
or ALJ.

35.17 Rights of parties.

35.18 Authority of the ALJ.

35.19 Pre-hearing conferences.

43 CFR Subtitle A (10-1-04 Edition)

35.20 Disclosure of documents.

35.21 Discovery.

35.22 Exchange of witness lists, statements
and exhibits.

35.23 Subpoenas for attendance at hearing.

35.24 Protective order.

35.25 Fees.

35.26 Form, filing and service of papers.

35.27 Computation of time.

35.28 Motions.

35.29 Sanctions.

35.30 The hearing and burden of proof.

35.31 Determining the amount of penalties
and assessments.

35.32 Location of hearing.

35.33 Witnesses.

35.34 Evidence.

35.35 The record.

35.36 Post-hearing briefs.

35.37 Initial decision.

35.38 Reconsideration of initial decision.

35.39 Appeal to the Secretary of the Inte-
rior.

35.40 Stays ordered by the Department of
Justice.

35.41 Stay pending appeal.

35.42 Judicial review.

35.43 Collection of civil penalties and as-
sessments.

35.44 Right to administrative offset.

35.45 Deposit in Treasury of United States.

35.46 Compromise or settlement.

35.47 Limitations.

AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 3801-3812.

SOURCE: 53 FR 4160, Feb. 12, 1988, unless
otherwise noted.

§35.1 Basis and purpose.

(a) Basis. This part implements the
Program Fraud Civil Remedies Act of
1986, Public Law 99-509, sections 6101-
6104, 100 Stat. 1874 (Oct. 21, 1986), to be
codified at 31 U.S.C. 3801-3812. 31 U.S.C.
3809 of the statute requires each au-
thority head to promulgate regulations
necessary to implement the provisions
of the statute.

(b) Purpose. This part:

(1) Establishes administrative proce-
dures for imposing civil penalties and
assessments against persons who make,
submit, or present, or cause to be
made, submitted, or presented, false,
fictitious, or fraudulent claims or writ-
ten statements to authorities or to
their agents, and

(2) Specifies the hearing and appeal
rights of persons subject to allegations
of liability for such penalties and as-
sessments.
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